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I.

INTRODUCTION.
The Port of Newport in Lincoln County, Oregon is home to more than 250 commercial

fishing vessels and hundreds of recreational flrshing vessels, Lincoln County as a whole enjoys
the highest concentration of recreational use along the Oregon coast. Newport and the central
Oregon coast collectively supporl the largest and most diverse commercial hshing fleet in
Oregon, with commercial fishing being one of the most dangerous occupations in the United
States. The Dungeness crab f,rshery, which opens December 1,2014 and continues into the

winter months, is the most dangerous of the commercial fisheries on the West Coast.
Yet despite this high concentration of use along the central Oregon coast and its cold
Pacific Ocean waters, the United States Coast Guard is poised to decommission its Newport Air
Station and deprive the community of its life-saving helicopter search and rescue capability, a
service credited with saving the lives of more than 40 people each year, Given that the window

of opportunity to save a person from Oregon's cold ocean waters closes at about 30 minutes, the
Coast Guard's plan to instead dispatch a rescue helicopter from Astoria or North Bend

arrival time of more than an hour

-

-

equates to a death sentence for an unknown number

with

an

of

human beings each year going forward.

Plaintiffs acknowledge that the federal government can and does make decisions every
year that deprive citizens of important services. But in this case, the Coast Guard's decision to
condemn dozens of people each year to a tortuous watery death was made without following the
procedural requirements of the National Environmental Policy Act (lrlEPA), 42 U.S.C. $ 4321 et
seq., a law that aims to ensure federal agencies are

fully informed

as to the

environmental

consequences of their decisions. The Coast Guard's fatal decision also was made in violation
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of

the Homeland Security Act of 2002, which transferred the Coast Guard to the newly-created
Department of Homeland Security on the condition that the Secretary of Homeland Security "not

substantially or significantly reduce the missions of the Coast Guard or the Coast Guard's
capability to perform those missions, except as specified in subsequent Acts." 6 U.S.C.

a68(eXl). Given the compelling facts of this

case,

$

plaintiffs urge the Court to grant their motion

for a preliminary injunction to maintain the status quo while the federal government complies

with its legal requirements and, for the sake of fishermen and recreationists alike, hopefully

sees

the error of its decision to decommission the Coast Guard's Newporl Air Station.
The factual allegations in plaintiff 's Complaint are verified and supplemented in the
Declarations of Jennifer Stevenson, president of the Newporl Fishermen's'Wives, Ginny

Goblirsch, a retired marine extension agent with significant expertise in fishing vessel safety, and
Don Baker, chief of the North Lincoln Fire & Rescue District #1. These three detailed
declarations describe the 27 -year history of the Coast Guard's air rescue operation in Newport,
the expanding need for this vital service along Oregon's central coast, its integration with the
search and rescue programs of every one of the area's first responders and the irreparable harm

that

II.

will accompany the closure of this

Coast Guard facility.

LEGAL ST NDARDS.

A.

Standard for Granting a Preliminary Iniunction.

A plaintiff seeking the equitable remedy of

a

preliminary injunction must demonstrate

four elements, including: "that he is likely to succeed on the merits, that he is likely to suffer
irreparable harm in the absence of preliminary relief, that the balance of equities tips in his favor,
and that an

injunction is in the public interest." Winter v. Natural Res. De.ilQquncillnq, 555

u,s. 7, 20 (2008).
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In addition, the Ninth Circuit has held that its alternative "sliding scale" approach to
injunctive relief survived Winter, at least as to the "serious questions" element of that approach.

Alliance for the Wild Rockies v. Cottrell , 632F.3d 1127, I13I-32 (9th Cir. 2011). Thus,
preliminary injunction may issue if

a

plaintiff establishes serious questions

a

as to the merits

coupled with a balance of hardships that tips sharply in the plaintiff s favor, so long as the other

two elements are satisfied, namely a demonstrated likelihood of irreparable harm and a showing
that the public interest supports an injunction. Id.
Here, either test counsels strongly in favor of an injunction maintaining the status quo by
preventing the ill-conceived and illegal closure of the Newport

Air Station, from which the Coast

Guald has been saving otherwise lost lives from the cold waters of the North Pacific Ocean since

t987.

B.

ins Asencv Action.

Standard for

The Administrative Procedure Act (APA) directs a reviewing court to "hold unlawful and
set aside agency action, findings, and conclusions found to be , . . arbitrary, capricious, an abuse

of discretion, or otherwise not in accordance with law." 5 U.S.C. $ 706(2XA). An agency's
decision violates the APA if it "entirely failed to consider an important aspect of the problem" or

"offered an explanation for its decision that runs counter to the evidence before the agency."
Ì\rfnfnr \/ehinlc Mfrs. Ass'n

of thaTTQ

r¡ QfofcForm

Ins. Co 463 U.S. 29,43 (1983)

An agency's decision also violates the APA if it is not supported by evidence in the record. Ctr.
fnr Biolo sical Di r¡ersifr¡ r¡ Nafrl

FIi

ohrvnv Tra

Sqfefr¡

Admin 538 F.3d 1172,1202-03 (9th

Cir. 2008), The Coast Guard's decision to decommission the Newport Air Station constitutes
"final agency action for which there is no other adequate remedy in

a

court" within the meaning

of the APA, 5 U.S,C, $ 704.
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A.

Plaintiffs Are Likelv to Prevail on the Merits of Their Claims.

Plaintiffs' complaint alleges violations of both NEPA and the Homeland Security Act of

2002. Plaintiffs are likely to prevail on the merits of both claims.

l.

The Coast Guard failed to comnlv wifh NEPA in decidins to close the
Newport Air Station.

^.

Overview of NEPA and categorical exclusions.

NEPA "is our basic national charter for protection of the environment." 40 C.F.R.

$

1500.1. See also 40 C.F.R. $ 1508.14 (explaining that the term "human environment" includes
"the natural and physical environment and the relationship of people with that environment"). In
enacting NEPA, Congress declared that "it is the continuing policy of the Federal Government .

. to use all practicable

.

means and measures . . . in a manner calculated to foster and promote the

general welfare [and] to create and maintain conditions under which man and nature can exist in

productive harmony." 42 U.S.C, $ 4331(a).
NEPA has twin aims, including:

(l)

ensuring that a federal agency "consider every

significant aspect of the environmental impact of a proposed action"; and (2) ensuring that the
agency "inform[s] the public that it has indeed considered environmental concerns in its
decisionmaking process. "

Elec. Co. v

462U.5.87,97 (1983) (citation

and

internal quotation omitted). To achieve those twin goals, NEPA normally requires a federal
agency to prepare an environmental impact statement (EIS)

for "major Federal actions

significantly affecting the quality of the human environment.u 42 U.S.C. 5 4332(2)(CXi). To
determine whether the impacts of a proposed action are signif,rcant enough to warrant preparation
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of an EIS, the agency first may prepare an environmental assessment (EA) that takes a "hard
look" at the potential impacts of

a

project on the human environment, Blue Mountains

Biodiversity Project v. Blackwood, 161 F.3d 1208,l2l2 (9th Cir. 1998).
NEPA's general requirement that an agency prepare an EIS or an EA is subject to
exemptions from environmental review known as categorical exclusions. The exemptions are
described in regulations promulgated by the Council on Environmental Quality (CEQ), the body

in charge of administering NEPA. A categorical exclusion is a "category of actions which do not
individually or cumulatively have a signif,rcant effect on the human environment." 40 C.F.R.

$

1508.4. Under CEQ's regulations, a federal agency seeking to rely on a categorical exclusion
must first determine whether the proposed action is exempt from review. 40 C.F.R. $ 1501,4(2)
(the agency must determine "whether the proposal is one which . , . [n]ormally does not require
either an environmental impact statement or an environmental assessment (categorical

exclusion)"). The CEQ also requires that the federal agency's procedures for implementing
categorical exclusions "shall provide for extraordinary circumstances in which a normally
excluded action may have a signihcant effect," such that an EIS or an EA must be prepared. 40

c,F,R. $ 1s08.4.
A federal agency may adopt supplemental procedures for categorical exclusions. 40
C,F.R. $ 1507.3. Here, the Coast Guard did so by identifying categorical exclusions which are
codified in the Commandant Instruction Ml6475.1D.r In 2002,the Coast Guard revised its

I

The Coast Guard was transferred from the Department of Transportation to the
Department of Homeland Security in2002. See 6 U,S.C. $ 468(b). However, given the Coast
Guard's "continued reliance on materials predating its reassignment to the fDepartment of
Homeland Security]," among other factors, courts have held that NEPA determinations "must
HAGLTINDKELLEYLLP
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supplemental procedures. 67 Fed. Reg. 48,243 (July 23,2002). As relevant to this case, the
Coast Guard's list of categorical exclusions now includes:
Decisions to temporarily or permanently decommission, disestablish, or close
Coast Guard shore facilities including any follow-on connected protection and
maintenance needed to maintain the property until it is no longer under Coast
Guard control, (Checklist and CED required.)
67 Fed. Reg. at 48,245. Notably, for the Coast Guard to rely on that categorical exclusion, the
agency must complete a written environmental checklist and prepare a written Categorical

Exclusion Determination (CED) for the administrative record. Id.
As stated above, the CEQ recognized that certain "extraordinary circumstances" may
exist in which an action normally excluded from NEPA review may have a significant effect on
the human environment. In response, the Coast Guard identified ten extraordinary circumstances

which may trump the agency's use of a categorical exclusion and require the agency to prepare
an EIS or an

Ex.

EA. As relevant here, such extraordinary circumstances include the following:

(1)

Public health or safety considerations;

(2)

Proximity to a geographic area having unique characteristics, including an
area of ecological importance;

(3)

Potential environmental effects that are likely to be highly controversial,
either scientifically or in terms of public opinion; and

(9)

Potential violation of a law or requirement, whether federal, state or local,
meant to protect the environment.

1 at

2-3,4. As discussed in the next section, the Coast Guard neither followed its NEPA

give full effect to the content of Commandant Instruction M16475.1D." U.S. v. Coal. for
Buzzards Bay, 644 F.3d 26, 33-34 (1st Cir. 20ll).
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procedues for relying on the categorical exclusion for a shore facility closure nor acknowledged
that, on the facts of this case, the above extraordinary circumstances render reliance on the
categorical exclusion unlawful.
b.

The Coast G rrl did not comnlete a checklist or nrenâre
CED in violation of NEPA.

â

NEPA requires that federal agencies, like the Coast Guard, take a "hard look" at the
environmental consequences of their actions. Marsh v. Oregon Natural Res. Council, 490 U.S,
360,374 (1989) ("NEPA does require that agencies take a'hard look'at the environmental
effects of their planned action, even after a proposal has received initial approval."). See also

Ex.2 at 2 (acknowledgement of the Coast Guard that "NEPA applies to virlually everything the
fCoast Guard] does," including "closing, or relocating of a station"). The Coast Guard, however,
authorized the closure of the Newport Air Station without preparing an EA or an EIS and without

following its supplemental NEPA procedures for the categorical exclusion relating to closures of
Coast Guard shore facilities,2
The Coast Guard's supplemental NEPA procedures require it to justify the use of a
categorical exclusion through the preparation of a written CED and environmental checklist. 67
Fed. Reg, at 48,245 (stating that a completed checklist and CED are required for "fd]ecisions to

temporarily or permanently decommission, disestablish, ot close Coast Guard shore facilities").

t

The Coast Guard's decision to forego preparation of an EIS or an EA in favor of a
categorical exclusion is subj ect to judicial review under the AP A arbitrary and caprtctous
standard of review. Alaska Ctr. For En v. II.S. Forest Serv.. 189 F.3d 851, 857 (9th Cir. 1999)
("An agency's determination that a particular action falls within one of its categorical exclusions
of Marin v
is reviewed under the arbitrary and capricious standard.");
(same).
(9th
Cir.1996)
1456
F.3d
1445,
Babbitt, 82
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The Coast Guard prepared neither a CED nor a checklist before authorizing the November 30,
2014 closure of the Newport Air Station, which deadline subsequently was extended to
December 15,2014.

Any attempt by the Coast Guard to rely on a categorical exclusion after it authorized the
closure of the facility would be an improper post hoc rationalization that could not be used to

justify the agency's failure to prepare an EIS or an EA. As the Ninth Circuit stated in California
v. Norton, 31 1 F,3d 1162 (9th Cir.2002), it would be "difficult for a reviewing court to
determine if the application of an exclusion is arbitrary and capricious where there is no
contemporaneous documentation to show that the agency considered the environmental
consequences of its action and decided to apply a categorical exclusion to the facts of a particular

decision." Id. at 1176. InNorton, the Department of Interior had allowed offshore oil and

gas

lease suspensions without providing a reasoned explanation for its reliance on a categorical

exclusion for lease suspensions and without explaining why the extraordinary circumstances
exceptions to the categorical exclusion did not apply.

Id. The Ninth Circuit held that a post hoc

rationalization for the use ofa categorical exclusion "does not provide assurance that the agency
actually considered the environmental effects of its action before the decision was made." Id.
Other jurisdictions likewise have acknowledged that agency actions cannot rely on a categorical

exclusion as a post hoc rationalization. See. e.g., Utah Envtl. Cong. v. Russell, 518 F.3d 817,
825 S. n.4 (1Oth Cir. 200S) (noting that "categorical exclusions cannot be summoned

as

post-hoc

iustifications for an agency's decision"); Wilderness Watch v. Mainella, 375 F.3d 1085, 1096

J'

(11th Cir. 2004) ("ln the absence of evidence that an agency seriously considered environmental
irnpacts prior to rnaking its decision, violations of NEPA cannot be considered harmless."); Fund
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Inc. v

814 F. Supp.

I42,151 (D.D.C. 1993) ("Invocation of the categorical

exclusion for the first time by counsel after the complaint was filed in this case appears to be a
post hoc rationalization, and is inadequate as a basis for review.").
Accordingly, the Coast Guard's failure to prepare an environmental checklist and CED
before it authorized the closure of the Newport Air Station was arbitrary and capricious.
c.

on the catesorical exclusion
The Coast Guard could not
closure
due
to
the nresence f extraordinarv
for a shore
circumstances.

According to the Coast Guard's rules, the environmental checklist "is a tool that is
designed to assist [the Coast Guard] in determining whether there are any extraordinary

circumstances that might require preparation of an" EIS or

EA.

67 Fed. Reg. at48,244. See also

40 C.F.R. $ 1508.4 (statement of CEQ that procedures for use of a categorical exolusion "shall

provide for extraordinary circumstances in which a normally excluded action may have a
signilrcant environrnental effect"). Had the Coast Guard appropriately analyzedthe questions in
its environmental checklist, particularly questions one, two, three and nine, it would have
concluded that the closure of the Newport Air Station would result in significant environmental
impacts, necessitating the preparation of an EA or EIS,
The first question on the environmental checklist is, "ls there likely to be a signihcant

effect on public health or safety?" Ex.

I

at

4. Even a cursory analysis of the impacts on public

health and safety from a closure of the Newport Air Station would have caused the Coast Guard

to answer this question in the affirmative. Because the test for a preliminary injunction requires
separate consideration of the public interest, in the interests of efficiency the Court is referred to

plaintiffs' full discussion of the proposed action's significant effects on public health and safety
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in part IILB below. As that discussion shows, the Coast Guard's fast response search and rescue
helicopter from the Newport Air Station "is responsible for saving an average of more than 50
people per year," Declaration of Ginny Goblirsch (Goblirsch Decl.) fl 5, people who otherwise

would surely perish in the cold waters of the North Pacific Ocean where human life expectancy
generally does not exceed 30 minutes. Id.TT 23,26. Declaration of Don Baker (Baker Decl.) fl
7 ("[T]here is no question in my mind that the loss of the Newport

Air Station will dramatically

increase the potential for death from hypothermia to our commercial f,rshermen, surfers and

recreational ocean users. ").
The second question on the environmental checklist is, "Does the proposed action occur
on or near a unique characteristic of the geographic area[?]" Ex.

I

at

4. As with question

one, a

review of the potential impacts to the central Oregon coast's unique ocean environment and
marine reserves would have caused the Coast Guard to answer this question in the affirmative
had the agency complied with NEPA.

As Ms. Goblirsch's testimony makes clear, the Oregon central coast not only is
"environmentally sensitive and contains two marine reserves," Goblirsch Decl. fl 18, but it also is
an increasingly central hub for marine research and education in the Pacific Northwest. Id. T 16,

Existing scientific facilities that are engaged in study of the area's unique characteristics include
"NOAA's Northwest Fisheries Science Center, the Oregon Department of Fish and Wildlife,
Oregon Sea Grant. the Hatfield Marine Science Center (HMSC), . , . NOAA Marine Operations

Center-Pacific . , . . [and the] new Northwest Marine Renewal Center and Ocean Observing
System." Id, A former HMSC director noted that "'Newport has direct access to high value
marine environment . . , , fthat] is both a rich area for research and an economically important
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region of the country's marine territory." Id.'11 18.
The Newport Air Station plays an important role in mitigating any environmental damage
to these unique North Pacif,rc Ocean waters from fuel spills caused by capsized vessels. Id. T 20.

In addition to its search and rescue capabilities, the Coast Guard's fast response helicopter is well
positioned to quickly track and gauge the extent of oil spills, thereby facilitating containment and

minimizing harm to the environment. Id, 1l1l 20-2I.

See also Baker

Decl.

']f

6 (discussing same).

The Newport Air Station thus plays an important role in protecting the marine reserves along
Oregon's central coast, meaning that the Station's closure in mid-December will negatively affect
a

unique geographic area along the central Oregon coast. Despite all this, the Coast Guard

ignored the "unique characteristic" extraor<linary circumstance that counsels against use of a
categorical exclusion and in favor of an EA or EIS.
The third question on the environmental checklist is, "ls there a potential for effects on
the quality of the environment that are likely to be highly controversial in terms of scientific

validity or public opinion?" Ex. I at 4. As to this exception, the Coast Guard decision maker is
instructed to "[c]onsider first whether your action is likely to be controversial in any way.
consider whether this controversy is likely to have an environmental element." Ex.

I

at

If

so,

9. The

agency specifically cautions decision makers to "be sure not to interpret the work 'environmental'
too narrowly." Id.
Here, the "highly controversial" extraordinary circumstance applies. Nearly three
decades ago, the Newport and central Oregon coast communities fought hard to secure the Coast

Guard's search and rescue helicopter facility in Newport after the tragic loss of three hshermen to
the cold waters of the North Pacific Ocean. Goblirsch Decl. flfl 4, 5 (explaining that community
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members realized, and convinced the Coast Guard, that its response time from the Astoria and

North Bend facilities was insufficient to prevent a loss of life in Oregon's devastatingly cold
ocean waters). Now, without any input from the community and in violation of NEPA, the Coast

Guard has decided to decommission the Newport Air Station facility, even though the shorter
response time from the Newport

Air Station "has become a critical component of the search and

rescue capability serving Oregon's central coast." Id. T 5.

Not surprisingly, community members have voiced their objections with the Coast Guard
and criticized the agency's abrupt decision to close the

facility. For example, Loren Goddard,

an

owner and operator of a charter fishing service, informed the agency that "[s]hould an incident
occur that would put people in the water, response times of over an hour by USGC helicopters
are essentially a death sentence." Ex.

3.

N4s.

Goblirsch, a longtime member of the organization

that lecl the charge for a Newport-based search and rescue helicopter nearly three decades ago,
questioned whether the Coast Guard decision maker actually considered the significant

implications of the proposed closure:
Whoever recommended the closure of our air station is clearly not acquainted
with conditions here on the central Oregon coast or the variety of marine activity
going on here, One very glaring example is the scheduled closure of the air
station on the opening day of the Dungeness crab hshery.

Ex.

4. And District

Safety Officer Jim Kusz pointed out that "the absence of a local air asset not

only may greatly increase the potential for death to exposure with our fleet of fisherman, surfers
and recreational ocean going tourists,

it puts all our coastal rescuers at higher risks." Ex, 5. To

date, there have been an estimated 16,000 signatures and posts on the Port of Newport's website

criticizingthe closure of the Newport Air Station.
Plaintiffs' evidence belies any determination by the Coast Guard that its proposed action
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is not likely to be highly controversial. The Coast Guard's failure to involve the public before it
authorized the closure of the Newporl

Air Station, or respond to comments after it had made its

decision, indicates that it did not consider whether its proposed action "is likely to be
controversi al in any

way." Ex.

1 at

9,

Instead, the Coast Guard determined, in conclusory

fashion, that the closure of the facility would have no effect on the public or the environment.

Yet plaintiffs have demonstrated otherwise, showing that the Newport Air Station plays an
important role in rescuing people from death in Oregon's treacherous waters and in piotecting
Oregon's natural resources. On these facts, this third extraordinary circumstance called for
preparation of an EA or EIS in conformance with NEPA.

Finally, the ninth question on the environmental checklist is, "Is there

a

potential for, or

threatened violation of, a Federal, State, or local law or requirement imposed for the protection

of the environment?" Ex. 1 at 4. Again, the answer is yes. As plaintiffs discuss in the next
section, the closure of the Newport

Air Station runs afoul of the Homeland Security Act of 2002

This extraordinary circumstance called for preparation of an EA or EIS, which did not occur in

violation of NEPA.
2.

the Newnort Air Station runs
The Coast Guard's decision to
of
2002.
Act
afoul of the Ilomeland Securitv

In2002, after creation of the cabinet-level Department of Homeland Security in response
to the terrorist attacks of September I 1, 2001, the Coast Guard was transferred from its former
home as an agency of the U,S. Department of Transportation to the new Department. The Coast
Guard now resides alongside such agencies as the Federal Emergency Management Agency, the

Imrnigration and Naturalization Service entities and the U.S. Secret Service, all under the
umbrella of the Department, an entity whose self-stated goal is "a safer, more secure.America,
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which is resilient against terrorism and other potential threats." See http://www.dhs.gov/mission
(last visited Nov. 23, 2014).
The Homeland Security Act of 2002 expressly stated that in effecting the transfer of the
Coast Guard to the new Department, "the authorities, functions and capabilities of the Coast
Guard to perform its missions shall be maintained intact and without significant reduction . '

'

except as specified in subsequent Acts" 6 U.S.C. $ a68(c). The Act further prohibited the
Secretary of Homeland Security from "substantially or significantly reduc[ing] the missions

of

the Coast Guard or the Coast Guard's capability to perform those missions, except as specif,red in
subsequent

Acts." Id. $ 468(eX1), To date, no subsequent Acts have altered

these requirements'

Although no case law appears to interpret the above statutory provisions, plaintiffs assert
the Act is clear on its face in prohibiting the diminishment of the Coast Guard's ability to

perform its missions "without significant reduction" absent fuither Act of Congress. Id.

a68(c).

See Chevron. U,S.A.. Inc. v. Natural Res. Def. Council.

$

Inc.,467 U.5.837,843 (1984)

(Courts must "give effect to the unambiguously expressed intent of Congress"). Plaintiffs also
assert that closure

of the Newport Air Station with the concomitant removal of the Coast Guard

rescue helicopter from Newport constitutes a substantial and significant reduction in the agency's

ability to perform its mission, thereby running afoul of the Homeland Security Act. For these
reasons, plaintiffs are likely to succeed on the merits of their claim under the Homeland Security

Act of 2002.

B.

The Public Interest Counsels Stronslv in Favor of an Iniunction.

In cases like this that involve the public interest, the public interest element "deserves
special attention" and should not be subsumed "into the balancing of the hardships" in the
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preliminary injunction analysis. Sammartano v, First Judicial District Court, 303 F.3d 959,974
(9th Cir, 2002). In Vy'inter, the Supreme Court reaffirmed this instruction. 555 U.S. at 24
(stating that "'courts of equity should pay particular regard for the public consequences"' when

evaluating a request for injunctive relief) (quoting'Weinberger v. Romero-Barcelo, 456 U.S. 305

(19S2)). Here, the public interest is central to plaintiffs'case and strongly supports the Court's
granting of a life-saving preliminary injunction.
Matters involving public safety implicate important public interests, See, e.g., Holmes v.

Helms, 705F.2d343,346 (9th Cir. 19S3) (public interest is synonymous with public safety). As
discussed in the declaration of Ginny Goblirsch, who is a longtime member of Newport
Fishermen's Wives, an owner with her husband of a fishing vessel homeported in Newport and a

retired Oregon State University Marine Extension Service agent, Goblirsch Decl. flfl 1-3, the
need for the Newport

Air Station

became painfully apparent in the fall

of 1985 when

three

fishermen died after being immersed in the cold waters of the North Pacific for more than the
hour that it took Coast Guard helicopters to reach the scene from North Bend and Astoria. Id. fl

4. In the aftermath of the tragedy, Newport Fishermen's

'Wives

and the larger community

mobilized "to secure Coast Guard rescue helicopter capability for the central Oregon coast," id' fl
5, where the cold ocean waters generally

kill a person within 30 minutes if not sooner. Id. fln22-

23,26. The Coast Guard wisely established

the Newport

Air Station the following year and,

as a

result, has been "saving an average of more than 50 people per year" due to its local search and
rescue capabilities. Id. T

5.

See also Stevênson Decl. fl 2 (testimony by the

wife of a Newport-

based fisherman that Newport Fishermen's Wives "led the hght to convince the Coast Guard

of

the need to establish an air station in Newport with a rescue helicopter," as a result of r¡'hich the
Coast Guard "has performed dozens of rescues annually in the succeeding 28 years").
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Now, nearly three decades later and after having been subsumed into the Department of
Homeland Security, the Coast Guard is poised to abandon the community even though "the need

for a search and rescue capable helicopter to serve the central Oregon coast has only grown over"
the years. Goblirsch Decl.

'lJ

6. (explaining that the Port of Newport, for example, is now "one of

only three deep water ports in Oregon," home to "the NOAA Marine Operations Center-Pacific
headquarters and the Port of Newport's new international

terminal").

See also

id. T 9 (stating that

recreational fishermen are traveling increasingly further out to sea in a notoriously unforgiving

environment); id. 'lf 13 (due to climate change, "storms are intensifying and increasing the danger
to all types of vessels at sea"). The people put at risk by the Coast Guard's decision to abandon
the community include not only those working in "the largest and most diverse commercial

fishing fleet in Oregon," id.

I

14, or participating in the recreational fishing industry that "ranks

second in the nation behind California," id. lT 15, but

it also includes children enjoying offshore

field trips, id., and families recreating on the central Oregon coast's "miles of easily accessible
beaches [and] rocky shoreline, . .

." Id. fl 7 (pointing outthatthe

"beauty and ease of access

attracts residents and visitors alike to go to the shore, walk the beaches, climb the rocks and cliffs
and storm watch"). As most Oregonians are aware thanks in large part to the State of Oregon's
education efforts, even a casual visit to the central Oregon beach can end in a need for a timely
search and rescue mission due to things like sneaker waves and rip currents. Id.

11

10.

The longtime North Lincoln Fire & Rescue District #1 fire chief is particularly concerned
about the loss of the only local "rescue helicopter . . . with its overhead hoist capability, which
has proven so critical in many types of situations." Baker Decl. fl

3. As the fire chief explains,

the mere presence of the rescue helicopter allows first responders "to engage in water rescue
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emergencies more rapidly knowing that the Coast Guard helicopter and its highly trained crews
are available to assist in a timely manner." Id. T

4. First responders

also rely on the rescue

helicopter to locate those in peril in the ocean waters given that hrst responders on jet skis "can
be in the open ocean and within several feet of a victim but not be able to see that victim even in

relatively small ocean swells." Id. The fire chief believes that first responders have "no greater

tool for spotting victims in the water" than the Coast Guard helicopter,
capable of preventing tragic death in the past and

a

tool that has proven

will do so again in the future if it remains in

Newport. Id. !i5.
Put simply, the Coast Guard's decision to close the Newport Air Station puts human life
and safety at risk and strongly supports an injunction. Maintaining the status quo by means of a

preliminary injunction is particularly important to those engaged in the Dungeness crab
commercial fishery, which opens December

I

and is recognized by the federal government as the

most dangerous of the United States'commercial fisheries. Id. T 25 (describing the dangers);
Stevenson Decl. fl 4.

In addition to protecting human life and safety, maintaining the Newport Air Station also

will protect the central Oregon

coast's abundant natural resources. See Goblirsch Decl.

fl

16

(pointing out the "environmentally sensitive" nature of the North Pacific Ocean waters). The
Oregon legislature has recognized fìve marine reserves in Oregon coastal waters, including
Cascade Head

off of Lincoln City. ORS $ 196.540 (also describing the Cape Perpetua marine

reserve off of Yachats and the Otter Rock marine reserve south of Depoe

Bay). V/hen

a vessel

capsizes at sea, which invariably happens multiple times each year, "there is the inevitable loss

of fuel and hydraulic oil." Goblirsch Decl. fl 20. Currently, the Newport Air Station is in

a

position to mitigate the resulting environmental damage because its:
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fast response helicopter is able to be on scene quickly enough to not only effect a
necessary rescue, but also observe the extent ofany oil slick and its direction of
drift. This puts the Coast Guard in a position to more speedily and effectively
order the necessary spill response resources to contain and minimize the
environmental damage.

Id.

See also Baker Decl. fl 6 (discussing the helicopter's role

in "preventing or minimizing

potential pollution from adrift or capsized vessels"). The Newport Air Station thus "plays an
important role in mitigating the extent of oil spills that have the potential to inflict devastating
damage to the marine environment along the central Oregon coast," Goblirsch Decl. fl 20,

including in the area of Oregon's marine reserves. In short, the public interest in protecting
Oregon's natural resources and unique ecological assets, in addition to the indisputable public
interest in rescuing people from a certain death in the cold waters of the North Pacihc Ocean,
supports an injunction that maintains the status quo by prohibiting the Coast Guard from
decommissioning the Newport Air Station without complying with all applicable laws.
C.

Plaintiffs Will L elv Suffer lrrenarable Harm in the Absence of an
Iniunction.

The Supreme Court teaches that an injury is irreparable where it cannot be "adequately
remedied by money damages" (or other legal remedies) and where the injury is "permanent or at
least of long duration," Amoco Prod. Co. v, Village of Gambell, 480 U.S.

53I,545 (1987)'

Irreparable harm is likely where it is not unduly speculative or remote. Winter, SlPra, 555 U.S.

at22. Plaintiffs' allegations of irreparable harm easily satisfy this prong of the preliminary
injunction test.

Plaintiffs have alleged irreparable harm to two components of the environment as a result
of the Coast Guard's proposed illegal action, namely injury to people who find themselves
immersed in life-threateningly cold ocean waters, and injury to environmentally sensitive ocean
habitat, including Oregon marine reserves. See. e.g., Goblirsch Decl. lftl 6-10, 19,21-23,24
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(discussing the dire need for a local search and rescue helicopter that can locate and timely
rescue (within about 30 minutes) people who have landed in the North Pacihc Ocean's very cold
waters and who otherwise would perish from hypothermia); id.

'1T

18 (discussingfac| that the

"waters of Oregon's central coast are environmentally sensitive and contain two marine
reserves"); id. 1T20 (explaining that oil spills inevitably occur when a vessel capsizes, but that the

Newport Air Station's rescue helicopter "plays an important role in mitigating the extent of oil
spills , . . . to contain and minimize the environmental damage"). In the fire chief s experience,
"the loss of the Newport Air Station

will dramatically

increase the potential for death from

hypothermia to our commercial fishermen, surfers and recreational ocean users," thereby

"convert[ing] many situations that would have been successful rescues into body recovery
missions." Baker Decl. fl 7. Loss of human life is patently irreparable. And the Supreme Court
has long recognized that "fe]nvironmental

injury, by its nature . . . is often permanent or at least

of long duration, i.e.,irceparable." Amoco, 480 U'S. at 545.

NEPA was enacted "to foster and promote the general welfare [and] to create and
maintain conditions under which man and nature can exist in productive harmony." 42 U.S'C.
433 I (a).

$

As a result of the Newport Air Station's establishment in 1987 in the aftermath of a

maritime tragedy that took the lives of three men, the Coast Guard "has performed dozens of
rescues annually in the succeeding 27 years," stevenson Decl, fl 2, and helped minimize

environmental damage from capsized vessels. Goblirsch Decl, flfl 20-21. Thus, the status quo of

maintaining an operable search and rescue helicopter in Newport fosters "conditions under which
man and nature can exist in productive harmony." 42 U.S.C. $ a331(a). In contrast, allowing the
Coast Guard to

illegally decommission the Newport Air

base does not.
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Finally, in the NEPA context, irreparable injury flows from a federal agency's failure to
adequately evaluate the environmental impacts of its proposed action. Sierra Club v. Bosworth,
5

10 F.3d 1016, 1034 (9th

Cir. 2007). Thus, allowing the Newport Air Station's closure to

proceed absent compliance with NEPA would forever eliminate the likelihood that NEPA's

requirements would foster better decision-making before an action having such dire implications

for the central Oregon community was taken. See. e.g., Vermont Yankee Nucl ear Power Com.
v. Natural Res Def. Council.4 35 U.S, 519, 558 (1978) (NEPA's goal "is to insure a fully

informed and well-considered decision")

D.

The Balance

Fl,ouities

Tins Sharnlv in

ffsr X'avor

The balance of equities heavily favors plaintiffs. The foregoing discussion clemonstrates
that without a preliminary injunction, the Coast Guard is poised to decommission the Newport

Air Station on December i 5, 2014

and thereby deprive the central Oregon coast

community of

timely access to a search and rescue helicopter. To make matters worse, the agency's harmful
action would occur only two weeks into the opening of the Dungeness crab fishery, which "is
concentrated in the heavy weather months of December, January and February" and is
recognized "as the most dangerous fishery on the West Coast." Stevenson Decl.

''[f

4.

See also

Goblirsch Decl. !J25 (discussing the imminent dangers to crab f,rshermen).
The non-speculative result of such action would be loss of human life and increased risk

of damage to the sensitive marine environrnent. As Ms. Goblirsch describes it, "[b]ecause of the
cold waters offshore year round off Oregon's central coast, if the Newport Air Station is
decommissioned, what has been a viable search and rescue operation . , . will become a body
recovery operation accomplished by Coast Guard cutters or helicopter dispatched from Astoria
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or North

Bend." Goblirsch Decl. fl 21.

See also id. TT 20-21 (discussing the Newport rescue

helicopter's role in minimizing environmental damage from the inevitable oil spills that occur
when (not if) a vessel capsizes); Baker Decl. fl 6 (discussing same).

In contrast,

a

preliminary injunction would simply require the Coast Guard to continue

operating the Newport Air Station with its Coast Guard rescue helicopter as it has been doing
since 1987. Given that the "'mission and purpose of the Coast Guard's Search and Rescue (SAR)
Program it to prevent death or injury to persons and loss or damage to property in the marine

environment,"' id.

l24,the

Coast Guard presumably would not hnd maintaining the status quo

objectionable. Maintaining the status quo by way of a preliminary injunction would enable the
federal government to comply with its legal requirements and, for the sake of the human and
non-human components of the environment alike, hopefully reverse its ill-advised decision to
decommission the Coast Guard's Newport Air Station, thereby avoiding the inevitable tragic
consequences. From plaintiffs'perspective, there are no equities favoring the Coast Guard.

E.

No Bond Should be Required.

District courts enjoy broad discretion to determine the amount of security, if any, when
sranting an injunction. Barahona-Gomez v. Reno, 167 F.3d 1228, 1237 (9th Cir. 1999). In the
context of public interest litigation, which is indisputably the nature of this case, the Ninth

Circuit has a "long-standing precedent that requiring nominal bonds for no bond] is perfectly

proper...."

SaveOurSonoran. Inc.v.Flgwers,408F.3d1113, 1126(gthCir.2005). Asthe

Ninth Circuit noted in C aliftrrnia ex

.

Van I)e Kamo v. Tahoe Res'l Plannins Auth.. 766F.2d

l3 19 (9th Cir. 1985), this is particularly true in the context of statutes like NEPA. Id. at 1325-26

(citing to NEPA case law for the proposition that "special precautions to ensure access to the
Page
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courts must be taken where Congress has provided for private enforcement of a statute").
The foregoing demonstrates that plaintifß seek to maintain the status quo by preventing
the ill-conceived and illegal closure of the Newport Air Station, which they worked hard to
securê more than two decades ago after atragic loss of human life to the cold waters of the North

pacific Ocean. Human life and safety are plaintiffs'paramount concerns, and plaintiffs' desire to
maintain what has been the status quo since 1987 will not be a hardship to the Coast Guard,

which shares plaintiffs'desire to protect human lives. 14 U.S,C. $ S8(aX1) (Coast Guard is
authorized to "perform any and all acts necessary to rescue and aid persons and protect and save

property"). Further,

as demonstrated above, the strong

case "tips in favor of a minimal bond or no bond at

likelihood of success on the merits in this

all." Id. at 1326. Thus, plaintiffs respectfully

request that the Court forego any bond requirement when granting their request for a preliminary

injunction.

IV.

CONCLUSION.
For the reasons set forth above and in plaintiffs' accompanying submissions, the Court

should issue a preliminary injunction preventing the Coast Guard from decommissioning the
Newport Air Station and degrading its search and rescue capability off Oregon's central coast'

DATED this 25th day of November, 2014'
HAGLUND KELLEY LLP

By :/s/ Michael E Haslund
Michael E. Haglund, OSB No. 772030
Julie A.'Weis, OSB No. 914320
Sara Ghafouri, OSB No. 111021
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